
Litigation Update 
Newsletter  

May 16, 2019 

Doe v. The University of Southern Mississippi 
By Anna Oppenheim, J.D., Supervising Lead Consultant, TNG and ATIXA Advisory Board Member and Joseph 
Vincent, M.L.S., Associate Consultant, TNG 

In July 2018, the university investigated allegations that John Doe, a student and scholarship athlete, violated 
the university’s sexual misconduct policy. The university conducted a short investigation, interviewing the 
reporting party, Doe, and six witnesses. At the investigation’s conclusion, the university sent the responding 
party a summary of the interviews and asked Doe to review and respond to the document. Doe did not 
respond, and in August he was informed that he was found responsible for the alleged misconduct and would 
be suspended for one year.  

Doe filed for an injunction in September, based partially on an assertion that the leaked draft of the 
Department of Education’s proposed Title IX regulations entitled him to due process that was not provided by 
the university, including the opportunity to submit questions to the witnesses interviewed by the university. 
The court rejected that argument, but eventually granted partial injunctive relief pending the outcome of the 
civil action. Doe was reinstated as a student in the interim and was allowed to attend all classes and 
participate in other activities to maintain his scholarship status.  

The university then elected to conduct a new hearing due to the emerging case law involving questioning and 
cross-examination (see Doe v. Cincinnati, Doe v. University of Mississippi). The university’s revised hearing 
procedures provided, among other elements, two rooms, one for each party to observe the live questioning of 
the other party. The revised procedures provided process advisors to each party and allowed the advisors (as 
well as any legal advisors or support persons) to be present with the parties to observe this questioning 
remotely. Access to a digital recording of the proceedings was available to either party, upon request. Written 
summaries of evidence would be provided to both parties with an opportunity for review and response. 
Follow-up questions could be sent via email to the hearing panel, and the questions would be posed to the 
other party, unless the panel rejected the proposed question.  

Doe filed for an additional injunction against the university’s revised hearing process, this time pointing to the 
proposed Title IX regulations released by Department of Education for publication. The motion argued that 
because neither the parties themselves nor their advisors could be in the same room as the other party during 
the questioning process, the ability to assess credibility was diminished. The motion further argued that 
because the hearing panel had the discretion to deny certain proposed questions, the parties’ ability to cross-
examine was significantly limited.  

The court denied the motion for injunctive relief and found the university’s revised procedures “appear to 
adequately satisfy due process.” The court agreed with Doe that due process requires cross-examination in 
credibility-dependent cases but also considered the limits to administrative due process as affirmed in U.S. 
Supreme Court’s decision in Mathews v. Eldridge (1976). The court denied that being present in the same 

https://tngconsulting.com/consultants/joe-vincent-mls/
https://tngconsulting.com/consultants/joe-vincent-mls/
https://tngconsulting.com/consultants/anna-oppenheim/


room to conduct live cross-examination was central to due process, citing the 5th Circuit’s decision in Doe v. 
Univ. of Mississippi.  

• The court stated that the 6th Circuit’s decision in Doe v. Baum went “well beyond what was required” 
and declined to decide the current case consistent with the Baum decision.  

• The court pointed out that the university’s revised procedures were consistent with the 6th Circuit’s 
decision in Doe v. Cincinnati, and that it was critical for the decision-maker, not the other party, to see 
the questioned party during questioning.  

• More than two pages of the court’s decision are devoted to analyzing the overreach in the 6th Circuit’s 
decision in Doe v. Baum.  

• The court said according to the 6th Circuit’s persuasive holding in Doe v. Cummins, “not asking all of 
the questions submitted still comports with due process.”  

• The court stated two reasons for refusing to enjoin the university from conducting a new resolution 
process using the revised procedures in the Education Department’s proposed Title IX regulations: 

o “[T]here is no guarantee, or even probability, that the proposed regulations will be adopted 
wholesale as proposed.”  

o “[I]t is not the federal agency’s role to determine what constitutes adequate due process—such 
a determination remains the role of the courts.” 
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