
 

 

Founded in 2011, ATIXA is the nation’s only membership association dedicated solely to Title IX 
compliance. ATIXA supports over 7,200 members who hold Title IX responsibilities in schools and 

colleges. ATIXA is the leading provider of Title IX training and certification in the U.S., having certified 
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To support the Department of Education’s (ED) efforts to reform Title IX through new and/or 
revised regulations, ATIXA has compiled a set of comments on the existing 2020 regulations 
that reflect the experiences and sentiments of ATIXA’s 7,000+ members. To facilitate this 
process, ATIXA has separated the major provisions of the regulations into bulleted points, 
followed immediately by ATIXA’s commentary (italicized) on those points.  
 
ATIXA is also submitting to ED a set of broad-brush recommendations for reform. ATIXA thanks 
ED for this opportunity to submit on behalf of its members. 
 

2020 Regulatory Provisions: 
□ Within Title IX-related policies and procedures, do not restrict any rights guaranteed against 
government action by the First Amendment of the U.S. Constitution. 
 
ATIXA Comments: This provision is required as to state actors. ATIXA objects to ED’s 
application of the First Amendment to recipients who are not state actors.  
 
□ Within Title IX-related policies and procedures, do not restrict any rights guaranteed against 
government action by the Due Process Clauses of the Fifth and Fourteenth Amendments to the 
U.S. Constitution. 
 
ATIXA Comments: The preamble states that ED is not creating rights that are co-extensive 
with constitutional due process, but by this provision, it is.   
 
□ Within Title IX-related policies and procedures, do not restrict any rights guaranteed against 
government action by the Fourth Amendment. 
 
ATIXA Comments: This provision is required as to state actors. ATIXA objects to ED’s 
application of the Fourth Amendment to recipients who are not state actors.  

 
□ Comply with these regulations irrespective of FERPA provisions to the contrary. 
 
ATIXA Comments: This leaves a lack of clarity around a number of privacy issues, and calls 
attention to the need to update the FERPA regulations/guidance accordingly.  
 

□ Nothing in these regulations should be used to deny any individual’s rights under Title VII of 
the Civil Rights Act of 1964, 42 U.S.C. 2000e et seq., or any regulations promulgated 
thereunder. 
 
ATIXA Comments: This provision highlights confusing complexity that results for recipients 
from the overlap between Titles VII and IX that could be addressed by reform to the Title IX 
definition of sexual harassment.  
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□ Nothing in these regulations should deny any legal right of a parent or guardian to act on 
behalf of a “complainant,” “respondent,” “party,” or other individual, including the ability to 
file a formal complaint. 
 
ATIXA Comments: This provision can create a challenge for recipients when a minor 
complainant does not want action, but their parents/guardians do. Forcing a minor to 
participate in a formal process could be very damaging to their mental health/well-being, and 
if they don’t participate, or only participate half-heartedly (because they’re being forced), the 
formal process is unlikely to result in a finding of responsibility. Similarly, ATIXA would be 
concerned that a parent/guardian could shut down a complaint that a student feels strongly 
they want to pursue. ATIXA supports subjecting each of these situations to a requirement that 
the Title IX Coordinator has discretion to initiate or stop the process, if the actual victim or a 
parent/guardian refuses to do so, but is not obligated to do so just because parents/guardians 
demand either a dismissal or to proceed. 

 
□ If these regulations conflict with a state or local law applicable to your recipient, Title IX 
preempts that law to the extent of the conflict, and you should follow Title IX.  
 
ATIXA Comments: This provision is more vexing that it may seem. It places many K-12 schools 
in the position of choosing between their own state ED codes and Title IX compliance.   

 
□ Designate a Title IX Coordinator. Each recipient must designate and authorize at least one 
employee to coordinate its efforts to comply with its responsibilities under this part, which 
employee must be referred to as the “Title IX Coordinator.”  
 
ATIXA Comments: ATIXA supports this provision, but notes that in K-12 or multi-campus 
colleges, in many cases a Title IX Coordinator or deputy per building/site/campus is necessary 
to adequately carry out Title IX compliance (not necessarily a full-time position, but as an 
administrator with authority and responsibility). A district central office coordinator can be 
very distant in many ways from what is happening in individual schools/sites.  

 
□ Notify applicants for admission and employment, students, parents or legal guardians of 
elementary and secondary school students, employees, and all unions or professional 
organizations holding collective bargaining or professional agreements with the recipient, 
including:  

□ of the name or title 
□ office address 
□ electronic mail address 
□ and telephone number  

 
ATIXA Comments: ATIXA is supportive of this provision. 
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□ Any person may report sex discrimination, including sexual harassment (whether or not the 
person reporting is the person alleged to be the victim of conduct that could constitute sex 
discrimination or sexual harassment), in person, by mail, by telephone, or by electronic mail, 
using the contact information listed for the Title IX Coordinator, or by any other means that 
results in the Title IX Coordinator receiving the person’s verbal or written report. Such a report 
may be made at any time (including during non-business hours) by using the telephone 
number or electronic mail address, or by mail to the office address, listed for the Title IX 
Coordinator. 
 
ATIXA Comments: ATIXA is supportive of this provision. 

 
□ Notify persons entitled to a notification as noted above that the recipient does not 
discriminate on the basis of sex in the education program or activity that it operates, and that 
it is required by Title IX and this part not to discriminate in such a manner.  

□ Such notification must state that the requirement not to discriminate in the 
education program or activity extends to admission (unless a regulatory exception 
applies) and employment. 
□ Inquiries about the application of Title IX and this part to such recipient may be 
referred to the recipient’s Title IX Coordinator, to the Assistant Secretary, or both. 

 
ATIXA Comments: ATIXA is supportive of this provision. 

 
□ Each recipient must prominently display the contact information required to be listed for 
the Title IX Coordinator on its website, if any, and in each handbook or catalog that it makes 
available to persons entitled to a notification as noted above. 
 
ATIXA Comments: ATIXA is supportive of this provision, assuming the content is provided in 
accessible form. 

 
□ A recipient must not use or distribute a publication stating that the recipient treats 
applicants, students, or employees differently on the basis of sex except as such treatment is 
permitted by Title IX. 
 
ATIXA Comments: ATIXA is supportive of this provision, though it may be somewhat 
simplistic.  

 
□ Adopt a grievance process that complies with § 106.45 for formal complaints as defined in § 
106.30.  
 
ATIXA Comments: Please see ATIXA’s additional comments on offense definitions and formal 
proceedings, attached. 
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□ Provide to persons noted above who are entitled to a notification of this section notice of 
the recipient’s grievance procedures and grievance process, including how to report or file a 
complaint of sex discrimination, how to report or file a formal complaint of sexual harassment, 
and how the recipient will respond. 
 
ATIXA Comments: ATIXA is supportive of this provision. 

 
□ Do not apply these rules to a person outside the United States. Dismiss a “Title IX” complaint 
from anyone outside the United States. Otherwise reinstate under alternative 
policies/procedures if you wish. 
 
ATIXA Comments: ATIXA believes this position requires reform. For example, if a student 
studying abroad in a recipient’s program complains of sex discrimination, the resolution and 
remedy of that complaint by a recipient may occur within the United States, and thus can be 
subject to ED jurisdiction. This provision convolutes the conduct that forms the basis of the 
incident with the conduct of the recipient, which itself may be discriminatory and could occur 
within the United States. ED may also want to consider a more nuanced rule that reflects the 
federal funding of programs abroad. Also, a person who leaves the United States and later 
complains to a recipient about conduct that occurred while they were in the United States 
may well be deserving of Title IX protections.  

 
□ Seek assurance of a religious exemption by submitting in writing to the Assistant Secretary a 
statement by the highest-ranking official of the institution, identifying the provisions of this 
part that conflict with a specific tenet of the religious organization.  
 
ATIXA Comments: ATIXA is supportive of this provision as it is consistent with existing law. 
 
OR 
 
□ If the recipient is under investigation for noncompliance with this part and the institution 
wishes to assert an exemption, the institution can raise the exemption then by submitting in 
writing to the Assistant Secretary a statement by the highest-ranking official of the institution, 
identifying the provisions of this part which conflict with a specific tenet of the religious 
organization, whether or not the institution had previously sought assurance of an exemption 
from the Assistant Secretary. 
 
ATIXA Comments: ATIXA is not supportive of this provision. If a recipient wants an exemption, 
it should timely apply for one before a person’s rights are potentially violated. Potential 
students and employees have a right to choose their place of study or work with a transparent 
understanding of how or if their school/employer will act on their behaviors, orientation, 
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and/or identity. ATIXA also supports a requirement that ED and the recipient must disclose all 
exemptions publicly, whether exercised by a recipient or not. 
 

§ 106.30 Definitions. 
□ Define actual knowledge to mean notice of sexual harassment or allegations of sexual 
harassment to a recipient’s Title IX Coordinator or any official of the recipient who has 
authority to institute corrective measures on behalf of the recipient (can include anonymous 
reports). 
 
ATIXA Comments: ATIXA is supportive of this provision. 

 
□ Also define actual knowledge to mean notice of sexual harassment or allegations of sexual 
harassment to any employee of an elementary and secondary school, regardless of 
confidentiality.  
 
ATIXA Comments: ATIXA supports an exception for confidential employees within the K-12 
setting. 

 
□ Notice would also include personal observation of sexual harassing conduct by any 
employee. 
 
ATIXA Comments: ATIXA is supportive of this provision and hopes ED will tie it more clearly to 
an obligation to address and remedy the conduct, and to provide supportive measures. 

 
□ This standard is not met when the only official of the recipient with actual knowledge is the 
respondent.  
 
ATIXA Comments: ATIXA is supportive of this provision. 

 
□ Define notice as, but is not limited to, a report of sexual harassment to the Title IX 
Coordinator as described in § 106.8(a).  
 
ATIXA Comments: ATIXA supports a “knew or should have known” standard for agency 
enforcement. 

 
□ Define complainant as an individual who is alleged to be the victim of conduct that could 
constitute sexual harassment.  
 
ATIXA Comments: ATIXA is supportive of this provision. 

 
□ Define consent per state law or best practices. 
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ATIXA Comments: ATIXA is supportive of this provision. 

 
□ A formal complaint means a document filed by a complainant or signed by the Title IX 
Coordinator alleging sexual harassment against a respondent and requesting that the 
recipient investigate the allegation of sexual harassment.  
 
ATIXA Comments: ATIXA is supportive of this provision, but not of a rule that conditions 
recipient action on the filing of a formal complaint. Action should be triggered by notice, 
actual or constructive. 

 
□ If there is any other way to file a formal complaint with the Title IX Coordinator in addition to 
doing so in person, by mail, or by electronic mail, or by using the contact information required 
to be listed for the Title IX Coordinator above, indicate any additional method of doing so.  

□ Accept a document or electronic submission (such as by electronic mail or through 
an online portal provided for this purpose by the recipient) that contains the 
complainant’s physical or digital signature, or otherwise indicates that the 
complainant is the person filing the formal complaint.  
□ Indicate that where the Title IX Coordinator signs a formal complaint, the Title IX 
Coordinator is not a complainant or otherwise a party and must otherwise comply with 
their regulatory duties.  

 
ATIXA Comments: ATIXA is supportive of these provisions. 

 
□ Define respondent as an individual who has been reported to be the perpetrator of conduct 
that could constitute sexual harassment.  
 
ATIXA Comments: ATIXA is supportive of this provision but would clarify that an 
organization/group/department could be a respondent as well. 

 
□ Create an umbrella sexual harassment policy and define sexual harassment as conduct on 
the basis of sex that satisfies one or more of the following: 
 
ATIXA Comments: ATIXA would codify that “on the basis of sex” includes conduct that is 
sexual in nature. ATIXA understands “sex” to include sexual orientation and gender 
identity/expression, and encourages ED to clarify its understanding.  

 
□ An employee of the recipient conditioning the provision of an aid, benefit, or service of the 
recipient on an individual’s participation in unwelcome sexual conduct. 
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ATIXA Comments: ATIXA believes that “quid pro quo” harassment can occur between 
students, that conditioning can be explicit or implicit, that a threatened detriment should also 
trigger this provision, and asks ED to reframe this text accordingly. 

 
□ Unwelcome conduct determined by a reasonable person to be so severe, pervasive, and 
objectively offensive that it effectively denies a person equal access to the recipient’s 
education program or activity. 
 
ATIXA Comments: ATIXA encourages ED to adopt a revised definition as described in our other 
submission. 

 
□ Define sexual assault as: 
Sex Offenses, Forcible—Any sexual act directed against another person, without the 
consent of the Complainant, including instances where the Complainant is incapable 
of giving consent. 
 
ATIXA Comments: ATIXA recommends that ED redraft this definition for clarity and 
simplicity as follows: Any sexual act involving the Complainant that occurs by force, 
without their consent, and/or where the Respondent knows or should have known of 
their incapacity. ATIXA then recommends that ED strike all (six) other sex offense 
definitions below as confusing, overlapping, antiquated, and/or unnecessary.  
 
□ Forcible Rape -- Penetration, no matter how slight, of the vagina or anus with 
any body part or object, or oral penetration by a sex organ of another person, without 
the consent of the Complainant. 
□ Forcible Sodomy—Oral or anal sexual intercourse with another person, 
forcibly and/or against that person’s will (non-consensually) or not forcibly or against 
the person’s will  in instances where the Complainant is incapable of giving consent 
because of age or because of temporary or permanent mental or physical incapacity.  
□ Sexual Assault With An Object—To use an object or instrument to penetrate, however 
slightly, the genital or anal opening of the body of another person, forcibly and/or 
against that person’s will (non-consensually) or not forcibly or against the person’s will 
in instances where the Complainant is incapable of giving consent because of age or 
because of temporary or permanent mental or physical incapacity.  
□ Forcible Fondling—The touching of the private body parts of another 
person (buttocks, groin, breasts) for the purpose of sexual gratification, forcibly and/or 
against that person’s will (non-consensually) or not forcibly or against the person’s will 
in instances where the Complainant is incapable of giving consent because of age or 
because of temporary or permanent mental or physical incapacity. Sex Offenses, 
Nonforcible— Nonforcible sexual intercourse.  
□ Incest—Nonforcible sexual intercourse between persons who are related to each 
other within the degrees wherein marriage is prohibited by [insert state] law.  
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□ Statutory Rape—Nonforcible sexual intercourse with a person who is under the 
statutory age of consent of [insert age in your state]. 

 
□ Dating Violence, defined as: violence committed by a person who is or has been in a  

social relationship of a romantic or intimate nature with the Complainant. The 
existence of such a relationship shall be determined based on the Complainant’s 
statement and with consideration of the length of the relationship, the type of 
relationship, and the frequency of interaction between the persons involved in 
the relationship. For the purposes of this definition— 
• Dating violence includes, but is not limited to, sexual or physical abuse or the 

threat of such abuse. 
• Dating violence does not include acts covered under the definition of domestic 

violence. 
 
 ATIXA Comments: ATIXA is supportive of this provision, but would combine both offenses of 
dating and domestic violence into an umbrella of Intimate Partner Violence largely defined as 
above, with the clarification that: 

Violence includes, but is not limited to, behavior for the purpose of threatening or 
causing physical, psychological, mental, and/or emotional injury or harm to another. 
 
□ Domestic Violence, defined as: a felony or misdemeanor crime of violence 
committed— 

• By a current or former spouse or intimate partner of the Complainant; 
• By a person with whom the Complainant shares a child in common; 
• By a person who is cohabitating with, or has cohabitated with, the Complainant 

as a spouse or intimate partner; 
• By a person similarly situated to a spouse of the Complainant under the 

domestic or family violence laws [insert your state here]; 
• By any other person against an adult or youth Complainant who is protected 

from that person’s acts under the domestic or family violence laws of [insert your 
state here]. 

*To categorize an incident as Domestic Violence, the relationship between the 
Respondent and the Complainant must be more than just two people living together as 
roommates. The people cohabitating must be current or former spouses or have an 
intimate relationship. 

  
□ Stalking, defined as: engaging in a course of conduct directed at a specific person 
that would cause a reasonable person to— 

• Fear for the person’s safety or the safety of others; or 
• Suffer substantial emotional distress.  

For the purposes of this definition— 
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(i) Course of conduct means two or more acts, including, but not limited to, acts in 
which the stalker directly, indirectly, or through third parties, by any action, 
method, device, or means, follows, monitors, observes, surveils, threatens, or 
communicates to or about a person, or interferes with a person’s property. 

(ii) Reasonable person means a reasonable person under similar circumstances and 
with similar identities to the Complainant. 

(iii) Substantial emotional distress means significant mental suffering or anguish that 
may but does not necessarily require medical or other professional treatment or 
counseling. 

□ Nothing in these definitions will be interpreted in a way that violates the First 
Amendment rights of any individual. 

 
ATIXA Comments: This definition lacks a mens rea, thereby potentially applying it to 
individuals with disabilities (e.g. autism spectrum disorder) who mean no harm, but who are 
not adept at reading social cues. ATIXA encourages ED to re-write this definition, to eliminate 
the potential for disability discrimination, as: 

Stalking, defined as: engaging in a menacing and/or invasive and/or threatening 
course of conduct directed at a specific person that would cause a reasonable 
person to—  

• Fear for the person’s safety or the safety of others; or 
• Suffer substantial emotional distress.  

 
□ Define supportive measures as non-disciplinary, non-punitive individualized services offered 
as appropriate, as reasonably available, and without fee or charge to the complainant or the 
respondent before or after the filing of a formal complaint or where no formal complaint has 
been filed.  
 
ATIXA Comments: ATIXA is supportive of this provision but would clarify that supportive 
measures typically come before a finding, whereas remedies are implemented after a finding 
(but may include the same measures) or could occur in lieu of any formal process. The duty to 
stop, prevent, and remedy should be reiterated by ED. It may be helpful to clarify that 
supportive measures can be punitive if voluntarily accepted by a Respondent. 
 
□ Design such measures to restore or preserve equal access to the recipient’s education 
program or activity without unreasonably burdening the other party, including measures 
designed to protect the safety of all parties or the recipient’s educational environment, or 
deter sexual harassment.  
□ Supportive measures may include: 

• counseling 
• extensions of deadlines or other course-related adjustments 
• modifications of work or class schedules 
• campus escort services 
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• mutual restrictions on contact between the parties 
• changes in work or housing locations 
• leaves of absence 
• increased security and monitoring of certain areas of the campus  
• and other similar measures (See VAWA Section 304 for additional measures that may 

be required) 
 
ATIXA Comments: ATIXA is supportive of this provision but would substitute “equitable” in 
place of “equal” and “mutual.” 
 
□ The recipient must maintain as confidential any supportive measures provided to the 
complainant or respondent, to the extent that maintaining such confidentiality would not 
impair the ability of the recipient to provide the supportive measures.  
 
ATIXA Comments: ATIXA is supportive of this provision, except to the extent that 
confidentiality deprives a respondent of the ability to prove a defense that a complaint has 
been falsified as a means to leverage supportive measures. ATIXA asks ED to please clarify 
once and for all whether it intends to create a legally protected status of confidentiality, or 
whether this is merely a privacy provision co-extensive with FERPA.  
 
□ The Title IX Coordinator is responsible for coordinating the effective implementation of 
supportive measures. 
 
ATIXA Comments: ATIXA is supportive of this provision. 
 
§ 106.44 Recipient’s response to sexual harassment. 
□ Respond promptly in a manner that is not deliberately indifferent to actual knowledge of 
sexual harassment in an education program or activity of the recipient against a person in 
the United States. 
 
ATIXA Comments: ATIXA asks ED to please define “promptly” and to consider whether a 
reasonable response standard is more appropriate than a deliberate indifference standard. 
 
□ Education program or activity means locations, events, or circumstances over which the 
recipient exercises substantial control over both the respondent and the context in which the 
sexual harassment occurs and also includes any building owned or controlled by a student 
organization that is officially recognized by a postsecondary institution.  
 
ATIXA Comments: ATIXA is supportive of this provision and would ask ED to please define 
“substantial control.” ATIXA also believes ED could set this standard as a floor rather than as a 
ceiling (“Educational program or activity means, at a minimum, …”). Doing so would 
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distinguish the standard by which OCR determines whether Title IX applies versus how a 
recipient defines the jurisdiction of its policies and procedures, a distinction blurred 
(unhelpfully) by the 2020 regulations.  
 
□ Treat complainants and respondents equitably by offering supportive measures as defined 
in § 106.30 to a complainant. 
 
ATIXA Comments: Since this is meaningless as it relates to a respondent, and not required by 
Title IX, why is it needed?  
 
□ The Title IX Coordinator will promptly contact the complainant to discuss the availability of 
supportive measures as defined in § 106.30. 

□ Consider the complainant’s wishes with respect to supportive measures  
□ Inform the complainant of the availability of supportive measures with or without the 
filing of a formal complaint 
□ Explain to the complainant the process for filing a formal complaint. 

 
ATIXA Comments: ATIXA is supportive of this provision. Define “promptly.” 
 

□ Remove a student respondent from the recipient’s education program or activity on 
an  emergency basis, only after: 

□ Undertaking an individualized safety and risk analysis, and 
□ Determining if an immediate threat to the physical health or safety of any 
student or other individual arising from the allegations of sexual harassment 
justifies removal, and 
□ Providing the respondent with notice and an opportunity to challenge the 
decision immediately following the removal while respecting all rights under 
the Individuals with Disabilities Education Act, Section 504 of the Rehabilitation 
Act of 1973, or the Americans with Disabilities Act, as applicable. 

 
ATIXA Comments: Please see ATIXA’s comments attached on this overly restrictive and unduly 
limiting language.  
 
□ Place a non-student employee respondent on administrative leave during the pendency of 
a grievance process under existing procedures, without modifying any rights provided 
under  Section 504 of the Rehabilitation Act of 1973 or the Americans with Disabilities Act.  
 
ATIXA Comments: ATIXA is supportive of this provision. 
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§ 106.45 Grievance process for formal complaints of sexual 
harassment. 
 
□ Apply any provisions, rules, or practices other than those required by this section equally to 
all parties. 
 
ATIXA Comments: ATIXA is supportive of this provision but would substitute “equitably” for 
“equally.” 
 
□ Treat complainants and respondents equitably by providing remedies to a complainant 
where a determination of responsibility for sexual harassment has been made against the 
respondent. 
 
□ Remedies must be designed to restore or preserve equal access to the recipient’s education 
program or activity.  

 
□ Such post-determination remedies may include the same individualized services described 
in § 106.30 as “supportive measures” and can be disciplinary or punitive and need not avoid 
burdening the respondent. 
 
ATIXA Comments: ATIXA is supportive of this provision but would ask ED to reassert the 
appropriateness of community remedies, as well.  

 
□ Objectively evaluate all relevant evidence – including both inculpatory and 
exculpatory evidence – and determine credibility without respect to a person’s status as a 
complainant, respondent, or witness. 
 
ATIXA Comments: ATIXA is supportive of this provision but asks ED to define “relevant.” 
 
□ Implement an evaluative/vetting process to ensure that the Title IX Coordinator, 
investigator, decision-maker, or any person designated by a recipient to facilitate an informal 
resolution process does not have a conflict of interest or bias for or against complainants or 
respondents generally or an individual complainant or respondent.  
 
ATIXA Comments: ATIXA is supportive of this provision.  
 
□ Train Title IX Coordinators, investigators, decision-makers, and any person who facilitates 
an informal resolution process, as applicable, on: 

□ The definition of sexual harassment in § 106.30 
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□ How to apply definitions used by the recipient with respect to consent (or the 
absence or negation of consent) consistently, impartially, and in accordance with the 
other provisions of § 106.45. 

The scope of the recipient’s education program or activity 
□ How to conduct an investigation and grievance process including hearings, appeals, 
and informal resolution processes 
□ How to serve impartially, by avoiding prejudgment of the facts at issue, conflicts of 
interest, and bias 
□ Any technology to be used at a live hearing  
□ Issues of relevance of questions and evidence 
□ Issues of relevance to create an investigative report that fairly summarizes relevant 
evidence.  

 
ATIXA Comments: ATIXA is supportive of this provision but encourages ED to clarify this 
cannot be a “one-and-done” obligation. Given how central training is to competence, ATIXA 
strongly recommends that ED offer expanded requirements on training content, topics, 
frequency, and competencies (e.g. how to write a report and rationale, how to apply a 
standard of proof). 
 
□ Ensure that any materials used to train Title IX Coordinators, investigators, decision-
makers,  and any person who facilitates an informal resolution process, must not rely on sex 
stereotypes and must promote impartial investigations and adjudications of formal 
complaints of sexual harassment. 
 
ATIXA Comments: ATIXA is supportive of this provision. 
 
□ Include in the grievance process a presumption that the respondent is not responsible for 
the alleged conduct until a determination regarding responsibility is made at the conclusion of 
the grievance process by the applicable standard of proof. 
 
ATIXA Comments: ATIXA is supportive of this provision but worries that it may be inequitable 
unless accompanied by, “Include in the grievance process a presumption that the complaint is 
made in good faith unless and until evidence proves that it was not.”  
 
□ Include reasonably prompt time frames for conclusion of the grievance process, including:  

□ Reasonably prompt time frames for filing and resolving appeals and informal 
resolution processes if the recipient offers informal resolution processes, and 
□ Implement a process that allows for the temporary delay of the grievance process or 
the limited extension of time frames for good cause with written notice to the 
complainant and the respondent of the delay or extension and the reasons for the 
action.  
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• Good cause may include considerations such as the absence of a party, a party’s 
advisor, or a witness; concurrent law enforcement activity; or the need for language 
assistance or accommodation of disabilities. 

 
ATIXA Comments: This is all fine, content-wise, but please see ATIXA’s attached comments 
raising concerns with how long and complex the resolution process has become. ATIXA also 
asks ED to offer more clarity on the intersection/timing of Title IX and criminal processes, 
which is not addressed with much detail in the 2020 regulations.  
 
□ Describe the range of possible disciplinary sanctions and remedies or list the 
possible disciplinary sanctions and remedies that the recipient may implement following 
any determination of responsibility. 
 
ATIXA Comments: ATIXA is supportive of this provision. 
 
□ Choose either the preponderance of the evidence standard or the clear and 
convincing evidence standard and apply it uniformly for all formal complaints of sexual 
harassment against students and employees, including faculty. 
 
ATIXA Comments: ATIXA is supportive of a requirement to use only the preponderance of the 
evidence standard. 
 
□ Implement a procedure that does not require, allow, rely upon, or otherwise use 
questions or evidence that constitute, or seek disclosure of, information protected under a 
legally recognized privilege, unless the person holding such privilege has waived the privilege. 
 
ATIXA Comments: ATIXA is supportive of this provision, though notes that it may sometimes 
be difficult to avoid asking questions about information that may be privileged without first 
knowing that such information or privilege exists.  

 
□ Upon receipt of a formal complaint indicating that the complainant wants a 
formal investigation, provide the following written notice to the parties who are known: 
 
ATIXA Comments: ATIXA strongly recommends a return to its industry standard concept of a 
“preliminary inquiry” before issuing notice. A preliminary inquiry can be triggered by notice or 
a formal complaint. 
 
□ Notice of the recipient’s grievance process that complies with this section, including any 
informal resolution process. 
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□ Notice of the allegations of sexual harassment potentially constituting sexual harassment as 
defined in § 106.30, including sufficient details known at the time and with sufficient time to 
prepare a response before any initial interview, including.  

□ The identities of the parties involved in the incident, if known 
□ The conduct allegedly constituting sexual harassment under § 106.30 
□ The date and location of the alleged incident, if known 
□ A statement that the respondent is presumed not responsible for the alleged conduct 
and that a determination regarding responsibility is made at the conclusion of the 
grievance process 
□ Informing the parties that they may have an advisor of their choice, who may be, but 
is not required to be, an attorney, under paragraph (b)(5)(iv) of this section, and may 
inspect and review evidence under paragraph (b)(5)(vi) of this section 
□ Inform the parties of any provision in the recipient’s code of conduct that prohibits 
knowingly making false statements or knowingly submitting false information during 
the grievance process 
□ Provide notice of any additional allegations added after the initial notice to the 
parties whose identities are known.  

 
ATIXA Comments: ATIXA is supportive of these provisions. 
 
□ Dismiss a formal complaint: 

□ If the conduct alleged in the formal complaint would not constitute sexual 
harassment as defined in § 106.30 even if proved, and/or 
□ If the conduct did not occur in the recipient’s education program or activity, or 
□ If the conduct did not occur against a person in the United States, or 
□ If at the time of filing a formal complaint, a complainant is not participating in or 
attempting to participate in the education program or activity of the recipient. 

 
ATIXA Comments: ATIXA’s members find these dismissal provisions to be cumbersome, 
conflicting (i.e. the preamble says both that recipients cannot vet complaints for sufficiency 
and that they must dismiss complaints that could not meet the sexual harassment standard), 
and challenging to operationalize. ED has conceptualized a process for “the gate to come 
down,” whereas recipients would be better-served by a preliminary inquiry that determines 
first “if the gate should come up,” thereby making the dismissal unnecessary. Dismissal can be 
both confusing and traumatizing to the parties, unnecessarily. ATIXA encourages a much more 
expansive definition of “participating in or attempting to participate in” and hopes that ED will 
consider the rights of a person enrolled in or employed by one recipient to file a grievance with 
a different recipient who has control over a respondent and on whose property an incident 
occurred.  
 
□ Consider reinstating the complaint under another provision of the recipient’s code 
of conduct or other applicable resolution procedures. 
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ATIXA Comments: Please see ATIXA’s attached comments about the value of moving to a 
system where there is only one resolution process for all complaints/notice of sex-based or 
sexual misconduct.  
 
□ Consider dismissing a complaint (may, not must) if at any time during the investigation 
or hearing:  

□ A complainant notifies the Title IX Coordinator in writing that the complainant would 
like to withdraw the formal complaint or any allegations therein; and/or 
□ The respondent is no longer enrolled or employed by the recipient; and/or 
□ Specific circumstances prevent the recipient from gathering evidence sufficient to 
reach a determination as to the formal complaint or allegations therein. 

 
ATIXA Comments: ATIXA is supportive of this provision, as it reflects the gatekeeping 
approach that ATIXA has long recommended. However, the third provision could benefit from 
some greater definition and/or clarity as to what types of circumstances are contemplated by 
ED, and why preventing a determination is a logical threshold, when a dismissal is in fact a 
determination.   
 
□ Upon a required or permitted dismissal, promptly send written notice of the dismissal 
and reason(s) therefor simultaneously to the parties. 
 
ATIXA Comments: ATIXA is supportive of this provision. 
 
□ Treat the complainant as a party even if the complainant chooses not the participate in 
the grievance process. 
 
ATIXA Comments: ATIXA is supportive of this provision. 
 
□ Decide whether to consolidate formal complaints as to allegations of sexual 
harassment against more than one respondent, or by more than one complainant against one 
or more respondents, or by one party against the other party, where the allegations of sexual 
harassment arise out of the same facts or circumstances.  
 
ATIXA Comments: ATIXA is supportive of this provision, though members might benefit from 
greater clarity from ED on the criteria which could inform such practitioner judgments. ATIXA 
has long taught our members that investigations can be placed on one (or more) of three 
footings: incident(s) and/or pattern and/or climate/culture. This delineation can help to 
inform the question of consolidation, especially as it relates to investigation of pattern.  
 
□ Investigate the allegations in a formal complaint, and when doing so: 
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□ Ensure that the burden of proof and the burden of gathering evidence sufficient to 
reach a determination regarding responsibility rest on the recipient and not on the 
parties.  

 
ATIXA Comments: ATIXA is supportive of this provision. 
 
□ Provide that the recipient cannot access, consider, disclose, or otherwise use a party’s 
records that are made or maintained by a physician, psychiatrist, psychologist, or other 
recognized professional or paraprofessional acting in the professional’s or paraprofessional’s 
capacity, or assisting in that capacity, and which are made and maintained in connection with 
the provision of treatment to the party, unless the recipient obtains that party’s voluntary, 
written consent to do so for a grievance process.  

□ If a party is not an “eligible student,” as defined in 34 CFR 99.3, then the recipient 
must obtain the voluntary, written consent of a “parent,” as defined in 34 CFR 99.3. 

 
ATIXA Comments: ATIXA is supportive of this provision. 
 
□ Provide an equal opportunity for the parties to present witnesses, including fact and expert 
witnesses, and other inculpatory and exculpatory evidence. 
 
ATIXA Comments: ATIXA is supportive of this provision but recommends that ED substitute 
“equitable” for “equal.” 
 
□ Implement a policy that does not restrict the ability of either party to discuss the allegations 
under investigation or to gather and present relevant evidence. 
 
ATIXA Comments: ATIXA is supportive of this provision and asks ED to clarify whether this 
extends to the actions of the parties’ advisors?  
 
□ Provide the parties with the same opportunities to have others present during any grievance 
proceeding, including the opportunity to be accompanied to any related meeting or 
proceeding by the advisor of their choice, who may be, but is not required to be, an attorney, 
and not limit the choice or presence of advisor for either the complainant or respondent in any 
meeting or grievance proceeding. 
 
ATIXA Comments: ATIXA is supportive of this provision and encourages ED to take notice of 
the trend toward permitting more than one advisor. ED is encouraged to set a floor here, 
rather than a ceiling.  
 
□ Establish policy regarding the extent to which the advisor may participate in the 
proceedings, as long as the restrictions apply equally to all parties. 
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ATIXA Comments: ATIXA continues to be concerned with advisor limitations that are being 
implemented by some recipients, which impede the ability of advisors to advise.  
 
□ Write an investigation report appropriately summarizing the investigation and all relevant 
evidence obtained. 
 
ATIXA Comments: ATIXA’s members struggle to understand what ED means by “appropriately 
summarizing” and hope that concepts from the 2001 Guidance, such as thoroughness, 
adequacy, and reliability will re-surface. It is entirely clear to ATIXA members that an 
appropriate summary has incredibly different meanings in higher education than in K-12. Are 
recipients to summarize the relevant evidence, or include all the relevant evidence? Perhaps 
we’re reading too much into the language used, but it seems to be susceptible to more than 
one interpretation. Perhaps a summary is the floor ED expects? 
 
□ Prior to completion of the investigative report, send to each party and the party’s advisor, if 
any, all evidence obtained that is directly related to the complaint, to review in an electronic 
format or a hard copy, including the evidence upon which the recipient does not intend to rely 
in reaching a determination regarding responsibility and inculpatory or exculpatory evidence 
whether obtained from a party or other source. 

□ Give the parties at least 10 days to submit a meaningful written response, which the 
investigator will consider prior to completion of the investigative report. 
□ Whether included as relevant in the investigation report or not, make all such 
evidence subject to the parties’ inspection and review available at any hearing to give 
each party equal opportunity to refer to such evidence during the hearing, including for 
purposes of cross-examination. 
 

□ Finalize an investigative report that fairly summarizes relevant evidence and, at least 10 days 
prior to a hearing (if a hearing is required under this section or otherwise provided) or other 
time of determination regarding responsibility, send to each party and the party’s advisor, if 
any, the investigative report in an electronic format or a hard copy, for their review and written 
response. 
 
ATIXA Comments: This provision is at the root of some of the challenges ATIXA members are 
facing. It is also part of why the process is taking too long. Two 10-day review periods, 
especially when those periods are based on business days, can mean almost a month between 
the close of interviews and the start of the hearing. ATIXA suggests reform to simplify and 
streamline this process. The process ATIXA taught before the 2020 regulations took effect 
worked quite well and was broadly adopted by the field. The investigator(s) would complete a 
draft report and share it with the parties (and their advisors) for their review and feedback. The 
report would then be updated/revised by the investigator(s) and finalized. From there, the 
parties would have sufficient time (approximately 10 days) to prepare for the hearing. Any 
further review and comment by the parties would be raised during pre-hearing meetings with 



atixa.org  
© 2021 ATIXA. All rights reserved. 20 

 

 

 

   

 

 

the decision-maker or at the hearing. This saves time for everyone involved by avoiding the 
step in the current regulations where evidence is shared with the parties in raw form, without 
any organization, culling, or synthesis. Commenting on evidence in raw form is much more 
difficult for the parties, and organization by the investigators into a report of relevant evidence 
and a file for any other evidence excluded from the report makes review more efficient for 
everyone involved. 
 
□ Postsecondary institutions (IHEs) must provide for a live hearing:  
□ At the live hearing, the decision-maker(s) must permit each party’s advisor to ask the other 
party and any witnesses all relevant questions and follow-up questions, including those 
challenging credibility.  
 
ATIXA Comments: Please see ATIXA’s attached comments on live hearings. 
 
□ Only relevant cross-examination and other questions may be asked of a party or witness.  
 
ATIXA Comments: While this provision sounds reasonable on paper, in practice, it is 
sometimes difficult for decision-makers to distinguish a relevant question from a question 
likely to produce relevant evidence/testimony.  
 
□ Before a complainant, respondent, or witness answers a cross-examination or other 
question, the decision-maker(s) must first determine whether the question is relevant and 
explain any decision to exclude a question as not relevant.  
 
ATIXA Comments: Lawyers argue over relevance in every courtroom in America. The idea that 
lay administrators can assess this without legal training is unrealistic, and just invites the 
lawyer advisors in the process to dissect every decision a decision-maker makes.  
 
□ If a party does not have an advisor present at the live hearing, the recipient must provide 
without fee or charge to that party, an advisor of the recipient’s choice, who may be, but is not 
required to be, an attorney, to conduct cross-examination on behalf of that party.  
 
ATIXA Comments: ATIXA is supportive of this provision but believes that advisors should be 
provided for the entire resolution process, not just the hearing. Also, ED should clarify that a 
party can waive an advisor at the hearing if they do not intend to conduct cross-examination.  
 
□ Implement a policy that questions and evidence about the complainant’s sexual 
predisposition or prior sexual behavior are not relevant, unless such questions and evidence 
about the complainant’s prior sexual behavior are offered to prove that someone other than 
the respondent committed the conduct alleged by the complainant, or if the questions and 
evidence concern specific incidents of the complainant’s prior sexual behavior with respect to 
the respondent and are offered to prove consent.  
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ATIXA Comments: ATIXA thinks this provision is poorly conceived, unrealistic, and blocks 
consideration of relevant evidence. If a complainant wants to testify that they were a virgin 
and that they did not consent because they did not want to have sex before marriage, this 
evidence is barred. If a complainant wants to testify that they did not consent because they 
don’t have sex with men, this evidence is barred. A party should always be able to introduce 
their own history/character.  
 
□ If a party or witness does not submit to cross-examination at the live hearing, policy must 
clarify that the decision-maker(s) must not rely on any statement of that party or witness in 
reaching a determination regarding responsibility. 
 
ATIXA Comments: This rule makes no sense and has no parallel in the courts. If a party or 
witness does not testify, a decision-maker should make a decision based on the evidence that 
is available.  
 
□ Policy should clarify that the decision-maker(s) cannot draw an inference about the 
determination regarding responsibility based solely on a party’s or witness’s absence from the 
live hearing or refusal to answer cross-examination or other questions. 
 
ATIXA Comments: The word “solely” here is a puzzle. What does this mean?  
 
□ Such cross-examination at the live hearing must be conducted directly, orally, and in real 
time by the party’s advisor of choice and never by a party personally. 
 
ATIXA Comments: Is the party’s own advisor permitted to question the party? Please see 
ATIXA’s attached submission addressing this provision.  
 
□ At the request of either party, the recipient must provide for the live hearing to occur with 
the parties located in separate rooms with technology enabling the decision-maker(s) and 
parties to simultaneously see and hear the party or the witness answering questions. Hearings 
may be conducted with all parties physically present in the same geographic location or, at 
the recipient’s discretion, any or all parties, witnesses, and other participants may appear at 
the live hearing virtually, with technology enabling participants simultaneously to see and 
hear each other. 
 
ATIXA Comments: ATIXA is supportive of this provision, but the phrasing is ableist with 
respect to people who cannot see and/or hear.  
 
□ Create an audio or audiovisual recording, or transcript, of any live hearing and make it 
available to the parties for inspection and review. 
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ATIXA Comments: ATIXA is supportive of this provision, and assumes that advisors may review 
with the parties?  
 
□ Elementary and secondary schools, and other recipients that are not postsecondary 
institutions (e.g. scouting organizations), may, but need not, provide for a hearing 
(some already have to under state, board or, district rules, and will continue to do so).  
 
□ With or without a hearing, after the recipient has sent the investigative report to the parties 
pursuant to paragraph (b)(5)(vii) of this section and before reaching a determination regarding 
responsibility, the decision-maker(s) must afford each party the opportunity to submit written, 
relevant questions that a party wants asked of any party or witness, provide each party with 
the answers, and allow for additional, limited follow-up questions from each party.  
 
ATIXA Comments: Why are relevant questions being limited? By whom? Based on what 
criteria? 
 
□ With or without a hearing, questions and evidence about the complainant’s sexual 
predisposition or prior sexual behavior are not relevant, unless such questions and evidence 
about the complainant’s prior sexual behavior are offered to prove that someone other than 
the respondent committed the conduct alleged by the complainant, or if the questions and 
evidence concern specific incidents of the complainant’s prior sexual behavior with respect to 
the respondent and are offered to prove consent.  
 
ATIXA Comments: Please see same comments on this same language, above. 
 
□ The decision-maker(s) must explain to the party proposing the questions any decision to 
exclude a question as not relevant. 
 
ATIXA Comments: ATIXA is supportive of this provision, but again notes that determinations 
of relevance may be challenging for those without legal training. 
 
□ Determine responsibility and issue a written determination applying the standard of 
evidence described in paragraph (b)(1)(vii) of this section. 
□ The decision-maker(s) cannot be the same person(s) as the Title IX Coordinator or the 
investigator(s) 
□ Provide the written determination to the parties simultaneously 
□ The determination regarding responsibility becomes final either on the date that the 
recipient provides the parties with the written determination of the result of the appeal, if an 
appeal is filed, or if an appeal is not filed, the date on which an appeal would no longer be 
considered timely. 
□ The written determination must include— 
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□ Identification of the allegations potentially constituting sexual harassment as 
defined in § 106.30. 
□ A description of the procedural steps taken from the receipt of the formal complaint 
through the determination, including any notifications to the parties, interviews with 
parties and witnesses, site visits, methods used to gather other evidence, and hearings 
held 
□ Findings of fact supporting the determination 
□ Conclusions regarding the application of the recipient’s code of conduct (policies) to 
the facts 
□ A statement of, and rationale for, the result as to each allegation, including:  

□ any disciplinary sanctions the recipient imposes on the respondent  
□ and whether remedies designed to restore or preserve equal access to the 
recipient’s education program or activity will be provided by the recipient to the 
complainant  
□ The Title IX Coordinator is responsible for effective implementation of any 
remedies. 

 
ATIXA Comments: ATIXA is supportive of these provisions. 
 
□ Offer all parties an appeal from a determination regarding responsibility, and from 
a recipient’s dismissal of a formal complaint or any allegations therein, on the following bases: 

□ Procedural irregularity that affected the outcome of the matter 
□ New evidence that was not reasonably available at the time the determination 
regarding responsibility or dismissal was made, that could affect the outcome of the 
matter; and 
□ The Title IX Coordinator, investigator(s), or decision-maker(s) had a conflict of 
interest or bias for or against complainants or respondents generally or the individual 
complainant or respondent that affected the outcome of the matter 
□ Other additional bases, as long as applied to the parties, equitably. 
□ Notify the other party in writing when an appeal is filed and implement appeal 
procedures equally for all parties. 
□ Ensure that the decision-maker(s) for the appeal is not the same person as 
the decision-maker(s) that reached the determination regarding responsibility or 
dismissal, the investigator(s), or the Title IX Coordinator. 
□ Give the parties a reasonable, equal opportunity to submit a written statement in 
support of, or challenging, the outcome. 

 
ATIXA Comments: ATIXA is supportive of these provisions. 
 
□ A recipient may use the same procedures elaborated under Title IX for resolution 
of allegations arising under Title VI, especially when arising from the same course of conduct. 
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ATIXA Comments: ATIXA is supportive of this provision, though it does not go far enough. 
Given the centrality of race in our society, it is a shame to see Title VI continuing to take a back 
seat in all respects to Title IX and the other laws ED regulates and enforces. Why should a 
recipient treat race discrimination any differently than sex discrimination? 
 
□ Informal resolution, that does not involve a full investigation and adjudication, may be 
offered at any time prior to reaching a determination regarding responsibility, as long as: 
□ Policy may not require informal resolution participation as a condition of enrollment or 
continuing enrollment, or employment or continuing employment, or enjoyment of any other 
right, waiver of the right to an investigation and adjudication of formal complaints of sexual 
harassment consistent with this section.  
□ Policy may not require the parties to participate in an informal resolution process under this 
section and may not offer an informal resolution process unless a formal complaint is filed.  
□ The parties receive a written notice disclosing:  

□ The allegations 
□ The requirements of the informal resolution process including the circumstances 
under which it precludes the parties from resuming a formal complaint arising from the 
same allegations 
□ At any time prior to agreeing to a resolution, any party has the right to withdraw from 
the informal resolution process and resume the grievance process with respect to the 
formal complaint 
□ Any consequences resulting from participating in the informal resolution process, 
including the records that will be maintained or could be shared. 

□ Obtain the parties’ voluntary, written consent to the informal resolution process; and 
□ May not offer or facilitate an informal resolution process to resolve allegations that an 
employee sexually harassed a student. 
 
ATIXA Comments: ATIXA is supportive of these provisions but asks ED to clarify that there are 
resolutions that fall outside of this informal/formal framework. What ever happened to 
confronting a harasser and telling them to cut it out or documenting a warning? Why is no 
attention paid in the final rule to pre-complaint intervention, conflict resolution, and problem-
solving? This lack of attention from ED contributes to the tendency of complainants and 
recipients to escalate everything to formal processes long before such approaches are often 
truly needed. 
 
□ Recordkeeping. Must maintain for a period of seven years records of – 

□ Each sexual harassment investigation including any determination regarding 
responsibility. 
□ Any audio or audiovisual recording or transcript required under paragraph (b)(6)(i) of 
this section 
□ Any disciplinary sanctions imposed on the respondent 
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□ Any remedies provided to the complainant designed to restore or preserve equal 
access to the recipient’s education program or activity 

 
ATIXA Comments: ATIXA is supportive of this provision and notes that community remedies 
should be included and documented here, as well. 
 

□ Any appeal and the result therefrom 
□ Any informal resolution and the result therefrom 
□ All materials used to train Title IX Coordinators, investigators, decision-makers, and 
any person who facilitates an informal resolution process  
□ Records of any actions, including any supportive measures, taken in response to a 
report or formal complaint of sexual harassment.  

□ In each instance, document the basis for the conclusion that its response was 
not deliberately indifferent 
□ Document that it has taken measures designed to restore or preserve equal 
access to the recipient’s education program or activity  
□ If a recipient does not provide a complainant with supportive measures, then 
the recipient must document the reasons why such a response was not clearly 
unreasonable in light of the known circumstances. The documentation of 
certain bases or measures does not limit the recipient in the future from 
providing additional explanations or detailing additional measures taken. 

 
ATIXA Comments: ATIXA is supportive of these provisions. 
 
□ Make all materials used to train Title IX Coordinators, investigators, decision-makers, and 
any person who facilitates an informal resolution process publicly available on its website, or 
if the recipient does not maintain a website, the recipient must make these materials available 
upon request for inspection by members of the public. 
 
ATIXA Comments: ATIXA is supportive of this provision, but questions the premise that 
training is the source of bias.  
 
§ 106.71 Retaliation. 
□ Implement policy that no recipient or other person may intimidate, threaten, coerce, 
or discriminate against any individual for the purpose of interfering with any right or 
privilege secured by Title IX, or because the individual has made a report or complaint, 
testified, assisted, or participated or refused to participate in any manner in an 
investigation, proceeding, or hearing under Title IX.  
 
ATIXA Comments: ATIXA hopes that ED will reconsider the idea that a respondent is engaged 
in protected activity such that they should be protected by retaliation standards.  
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□ Intimidation, threats, coercion, or discrimination, including charges against an individual 
for code of conduct violations that do not involve sex discrimination or sexual harassment, 
but arise out of the same facts or circumstances as a report or complaint of sex discrimination, 
or a report or formal complaint of sexual harassment, for the purpose of interfering with 
any right or privilege secured by Title IX or this part, constitutes retaliation.  
 
ATIXA Comments: This provision will not be necessary (and a lot of potential future litigation 
against recipients will be avoided) if ED adopts ATIXA’s suggestion that all sexual 
misconduct/discrimination be resolved with a single process.  
 
□ Complaints alleging retaliation may be filed according to the grievance procedures for 
sex discrimination required to be adopted under § 106.8(c). 
 
ATIXA Comments: ATIXA is supportive of this provision. 
 
□ The exercise of rights protected under the First Amendment does not constitute retaliation.  
 
ATIXA Comments: ATIXA is supportive of this provision. 
 
□ Charging an individual with a code of conduct violation for making a materially 
false statement in bad faith in the course of a grievance proceeding does not constitute 
retaliation as long as a policy recognizes that determination regarding responsibility, alone, is 
not sufficient to conclude that any party made a materially false statement in bad faith. 
 
ATIXA Comments: ATIXA is supportive of this provision. 
 

Confidentiality 
□ Maintain the confidentiality of the identity of any individual who has made a report 
or complaint of sex discrimination, including any individual who has made a report or filed 
a formal complaint of sexual harassment, any complainant, any individual who has 
been reported to be the perpetrator of sex discrimination, any respondent, and any witness, 
except as may be permitted by the FERPA statute, 20 U.S.C. 1232g, or FERPA regulations, 34 
CFR part 99, or as required by law, or to carry out the purposes of 34 CFR part 106, including 
the conduct of any investigation, hearing, or judicial proceeding arising thereunder.  
 
ATIXA Comments: ATIXA is generally supportive of this provision but asks ED to clarify the 
meaning of and protections of “confidentiality.” ATIXA also asks ED to reconsider the OPEN 
Center response that takes the position that sharing an outcome of an employee complaint for 
purposes of a reference check could be seen as a form of retaliation.  
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ATIXA also offers comments that are collateral to the regulations or address OPEN Center 
responses: 

• The regulations fail to specify the transmission of the investigation report to decision-
makers. ATIXA asks ED to please do so. 

• The regulations do not cogently address the issue of in-program effects of off-campus 
misconduct. ATIXA asks ED to please address this topic in more depth, to explain the 
scope of recipient duties to address the in-program effects, both when they 
constitute a potential offense under §106.30 and when they do not.  

• The OPEN Center says to give plain meaning to the term simultaneous with respect to 
notifications to the parties, but in a one-person Title IX office, it may be challenging 
to send two emails at once or make two phone calls at the same time. ATIXA suggests 
that ED clarify that its expectation is that there will not be undue delay between 
notifications to each party.  

• ATIXA requests that ED permit recipients to disallow any party or witness from 
introducing last-minute evidence at the hearing if that evidence was known and 
available to the party or witness such that it could have been provided during the 
investigation. The regulation currently incentivizes non-participation in the 
investigation, to have the element of surprise by introducing all evidence at the 
hearing without the guaranteed opportunity for pre-hearing review and comment 
specified in the final rule.  

• The OPEN Center’s position that sanctions imposed prior to appeal, and restrictions 
(holds) on graduation during a pending investigation are unduly burdensome or 
adverse to a respondent should be revisited. This interpretation incentivizes 
respondents and their advisors to run out the clock to graduation by delaying the 
process as much as they can. This also incentivizes perpetrators to time assaults 
close to graduation. As it stands, if any recipient’s resolution process takes 90 days to 
complete, a respondent who commits any violation covered by §106.30 within 90 
days to graduation knows that the recipient will lose jurisdiction over them during 
the pendency of the process. For postsecondary schools, their primary tool to 
address this pre-regulations was to place a hold on the conferral of the degree until 
the resolution of the Title IX grievance process, thereby retaining jurisdiction over the 
respondent as a student. Please restore the option for recipients to use that tool.  

• Not requiring recipient-appointed advisors to be trained was an error in the 2020 
regulations that ATIXA asks ED to please correct. Training should be required. 

• Why is it possible that a single act of pinching or patting someone’s buttocks is now 
tantamount to discrimination on the basis of sex? Isn’t this regulatory overreach? 

 


